Feminist challenges to the traditional principles of vicarious liability, and their application in practice, highlight the difficulties that face claimants seeking redress via a doctrine largely developed from claims relating to the corporate model, and reflecting masculine traits of institutional power and control embedded in the traditional company employer/employee relationship. This article explores the ways in which the recent spate of claims made against UK religious authorities in respect of present and historic acts of child sexual abuse perpetrated by the clergy have forced a paradigm shift requiring the courts to consider influences on the legal process associated with tropes such as restorative justice, powerfully supported and explained by feminist legal theorists. The position of the Roman Catholic Church, however, is shown to be very different to that of the Church of England, highlighting the need for the paradigm shift to go further and to consider the role of validation and vindication as elements in reparation, institutional as well as individual.
Introduction
Accusations of child sexual abuse perpetrated by figures of religious authority have become public over the past three decades in England. Initially focus was on the Roman Catholic Church but the revelations have increasingly included Protestant denominations. The accusations made in respect of Roman Catholic clergy precipitated a number of complex civil law claims against their respective 'employers'. In turn this highlighted powerful challenges, particularly from feminist perspectives, to existing thought on tort doctrine and Janner on historic child sexual abuse charges suggests that the legal and political establishment are responding to these, but what of the churches? 7 In line with harm vindication principles, public apologies are being freely offered by the churches but can apology alone ever be a sufficient reparative response? 8 This discussion utilises feminist legal theory to reflect on the responsibility of these spiritual institutions with specific reference to claims of vicarious liability as the primary civil law mechanism for holding organizations to account. .
Synthesizing Feminist Legal Theory and Vicarious Liability in the Context of Clergy Abuse
For over 20 years, feminist scholars including Leslie Bender, Patricia Peppin and Josephine Donovan have argued that the application of tortious principles, traditionally presented as 'neutral and unbiased', should properly take into account issues highlighted by wider feminist perspectives including the implications of the inherent language of law for justice delivery.
9
Peppin claims that the fundamental negligence concepts of harm, duty and standard of care 'need to be construed in a manner sensitive to historic disadvantage'. 10 Since the typically masculine traits of hierarchy and dominance both 'disadvantage [and] characterise relationships in life', then a corresponding 'awareness of this dimension should enter into the determination of liability and compensation.' 11 Bender argues:
'Tort law needs to be more of a system of response and caring.... Its focus should be on interdependence and collective responsibility rather than on individuality, and on safety and help for the injured rather than on "reasonableness" and economic efficiency.'
12
Her espousal of the concept of 'retort' is illuminating, partly as in the sense of a conversational response to legal theory and judicial practice; but also as a theoretical device, to reconceptualise and reconstruct the application of tortious liability through feminist legal method. 13 Like Daly, she insists that a full remedy of harms would require consideration of the 'physical, emotional, and interpersonal losses or "costs" inflicted upon particular individuals, and the continued, dangerous decision making potential of the errant corporation'. 14 In other words, if it is to fulfil its supposed legal function, which includes as strategic aims both deterrence and compensation, tort law must recognise emotional, physical and spiritual harms. Along with Daly's framing reflections on harm vindication and the need for validation in achieving justice, Bender's ground-breaking, and in the context of sexual abuse claims, prescient, feminist critique of tort law provides the basis for our subsequent focus on what has been achieved, and what challenges remain. Her critical themes of equality, responsibility, remedy and alternative legal strategies are also employed to reflect on the extent to which judicial reasoning in the leading cases reviewed here relates to the challenges posed by such critiques. 15 For Carol Gilligan as well as Daly, questions of morality from a feminist perspective focus upon 'context…relationships, equity, and responsibility'; with interconnectedness as a defining characteristic of a relationship rather than the quintessentially hierarchical conceptualisations of more conventional male perspectives. 16 Furthermore, tortious remedies should not be limited to financial compensation but should recognise and accommodate other means of reparation; something which could include public 12 As above note 9 'A Lawyer's Primer' p 4. 13 As above note 9 'Feminist (Retorts)' 865. 
Vicarious Liability and the Roman Catholic Church
In considering the peculiar legal position of the Church of England, a review of the development of the legal doctrine of vicarious liability in relation to the Roman Catholic Church needs to be undertaken to understand why the option of bringing such claims has not similarly been applied to the Church of England. When, in 1850, the Roman Catholic ecclesiastical hierarchy was re-established in the UK for the first time since the Reformation, care was taken to ensure that it was placed on a very different legal basis to the Church of 40 Ibid paras 1-3. 41 The sustained abuse caused schizophrenia and post-traumatic stress disorder which triggered the disclosure of the allegations at the age of 22, A was 35 years of age at the time of the hearing. when the claimant had knowledge of the necessary facts of any abuse, not from when he or she could have been expected to take certain steps to report the original abuse.
62
While Mrs Justice Swift agreed that not all the problems of Raggett's adult life were a consequence of the abuse, she emphasised that as 'the victim of an insidious form of abuse involving a grave breach of trust' he had 'suffered significantly' and in so doing, provided his claim with a level of validation in line with that he was seeking, as his own comments make plain. 63 Raggett was scathing of the Church's responses and the ongoing breach of trust that represented for him:
'The most important aspect of this trial is that the people who allowed this to happen -and who were quite happy to see it swept under the carpet -have been held responsible at last.…For all the warm words from the Jesuit order about cooperating in this case, the reality is they fought it tooth and nail without regard for my 'an injury is significant' only if 'the person whose date of knowledge is in question would reasonably have considered it sufficiently serious to justify his instituting proceedings.' Yet young children may not realise that their abuse is 'sufficiently serious'; they are also unlikely to appreciate the need to, and implications of, 'instituting proceedings.' While the provision allows both actual knowledge 'observed by' the claimant and constructive knowledge such as medical and paediatric expertise to be taken into account, the section remains vague as to whether individual characteristics caused by the abusive behaviour could be considered.
Moreover, the judiciary over-complicated the test of whether a reasonable person with that knowledge would consider the injury sufficiently serious making it partly objective and partly subjective.
71
Bender's position on the 'injured parties' would be clear; that they are not only 'burdened by the pain, injustice, and disruptions caused by their injuries, but they also are tangled in a legal system which is unfamiliar, alienating and ritualized '. 72 Therefore what constitutes 'reasonableness' needs to be more generously and flexibly interpreted, paralleling Hoffman's conclusion that a claimant's injuries would be established as a 'significant injury' where he was 'obviously aware that he had been seriously assaulted', either at the time or realised such years later. 73 Lady Hale admitted that she found the provision more difficult to construe but 'despite my nagging doubts' fully supported Lord Hoffman's 'more generous approach to the exercise of discretion.' 74 Lord Brown acknowledged their Lordships were 'ushering in' a 'new era' and with it the likelihood of more sexual abuse claims. 75 The ruling was followed in 71 Ibid para 34 et seq. 72 Bender above note 9 at 883. 73 Hoare note 61 paras 40-43. Despite subsequent conflicting expert opinion casting doubt on whether he 'really' knew. 74 Ibid paras 56-59. 75 Ibid para 84. disclose.' 78 The Roman Catholic Church has significant power and authoritative responsibility to make decisions about its personnel and the safety of those under their care
and it is on these grounds that courts have agreed that it must be held accountable.
However, there can be no assumption that, in England, the Anglican Church is equally Archbishop of Canterbury wrote to one of Bennett's victims, outraged that he was attending church in East Grinstead, Sussex, regretting that it was not possible to stop anyone from wearing a dog-collar or using the honorific Reverend, so long as there was no illegal purpose in so doing. He added that having taken advice, it was also his conclusion that he 'did not have the powers to depose Bennett from clerical orders'. 
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As above. 89 As noted above there has also been a difficulty with vicarious liability claims relating to the Roman Catholic Church in Australia.
Deposition Canon 2004, it is even reported to be planning to laicise a former Bishop, Keith Slater, for failing to take action on incidents of abuse by clergy within his diocese. 90 This may provide a model which the Anglican Church in England might be wise to follow, in terms of maintaining a genuine spiritual authority rooted in a popular conviction that the Church takes seriously its moral duties of care, even though as at the time of writing there are still no instances of successful vicarious liability claims.
Compensation
The practice of compensating in monetary terms for damage and hurt done according to a sliding financial scale is long-established. 91 The CCW judgment certainly reflects that, in line with Lord Phillips' policy reasoning, 'the employer, by employing the employee to carry on the activity will have created the risk of the tort committed by the employee', 92 as reaffirming that direction. While there are times when purely financial compensation is important, modern appreciations of the value of the individual and the importance placed on emotionally sensitive responses by the courts are likely to make it more difficult for those seeking compensation to accept it solely in the form of a financial restitution.
While victims, such as those discussed previously in this article, have expressed a desire for apologies, some distrust remains about the genuineness of those offered by the Christian churches. What alternative reparation might be acceptable, either instead of or accompanying financial compensation? Bender suggests a way forward would be for common law tort theory 'to acknowledge that financial responsibility alone is inadequate for legal responsibility' and that instead it must 'imagine another medium of value' which amounts to a 'recognition that injury is an emotional, physical, and spiritual event'. 93 She asserts that a feminist voice of responsibility, which includes emotional, caregiving work, has not been readily translatable into money, so tort law has basically ignored it. She further advocates a reappraisal of the conceptualisation of injury to include recognition that injury is an emotional, physical, and spiritual event .94
The importance of an apology accompanying a successful vicarious liability against the Roman Catholic Church has already been mentioned, as has been the willingness of the Church of England to apologise, at least broadly and generically, for sexual abuse by
Anglican clergy in the UK. 95 Yet as Nick Smith has pointed out, the issue of remorse for crimes and wrongdoing, and apologies ordered by law, sets up a series of complex issues, at least partly because so much of the moral origins of English law lie within canon and ecclesiastical law. 96 An expectation of the expression of contrition for individual wrong-doing is a core element in the rituals of the Christian churches, as the General Confession in the Book of Common Prayer has underlined for Anglicans who are required to state publicly that they had 'offended against thy holy laws' by having (amongst other things) 'done those things which we ought not to have done'. 97 To gain absolution from sins, genuine remorse was required, largely testified to by the public nature of the confession of sins.
Given this background, the force of apologies from the Church of England, expressed by its senior clerics does have value. As well as echoing restorative justice thinking about the need for public justice to involve harm vindication, it is also in line with Bender and Honore's requirement that redress should, to amount to justice, involve an acknowledgement and affirmation of the fact of individual suffering as a result of child sexual abuse in order to 94 As above. 95 
Conclusion
This discussion has demonstrated that, in the wake of the high profile clerical abuse cases The ability for the civil law to provide a remedy, albeit imperfectly if seen solely in terms of financial redress, is capable of producing accountability at a higher level. If tortious liability is about corrective justice, and a component of that correction is rooted in an enterprise-risk policy imperative, it is not difficult to see how an organised Church is now subject to greater and more transparent risk management obligations. However, it is not necessarily the case that the Church of England would so qualify; something underlined by the ongoing omission 98 Bender above note 9 at 876; Honore above note 29. 99 
